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the agency clause shall be made appli-
cable to that portion. In such situa-
tions, the remaining portion of the 
work (for the agency awarding the con-
tract) shall likewise be identified and 
the appropriate patent rights clause (if 
required) shall be made applicable to 
that remaining portion. 

(3) If the request states that an agen-
cy clause is not required in any result-
ing contract, then the appropriate pat-
ent rights clause shall be used, if a pat-
ent rights clause is required. 

(b) Where use of the specified clause, 
or any modification, waiver, or omis-
sion of the Government’s rights under 
any provisions therein, requires a writ-
ten determination, the reporting of 
such determination, or a deviation, if 
any such acts are required in accord-
ance with 27.303(d)(2), it shall be the re-
sponsibility of the requesting agency 
to make such determination, submit 
the required reports, and obtain such 
deviations, in consultation with the 
contracting agency, unless otherwise 
agreed between the contracting and re-
questing agencies. However, a devi-
ation to a specified clause of the re-
questing agency shall not be made 
without prior approval of that agency. 

(c) The requesting agency may re-
quire, and provide instructions regard-
ing, the forwarding or handling of any 
invention disclosures or other report-
ing requirements of the specified 
clauses. Normally the requesting agen-
cy shall be responsible for the handling 
of any disclosed inventions, including 
the filing of patent applications where 
the Government receives title, and the 
custody, control, and licensing thereof, 
unless provided otherwise in the in-
structions or other agreements with 
the contracting agency. 

[49 FR 12974, Mar. 30, 1984, as amended at 54 
FR 25068, June 12, 1989 and 55 FR 25525, June 
21, 1990] 

27.304–3 Contracts for construction 
work or architect-engineer services. 

(a) If a solicitation or contract for 
construction work or architect-engi-
neer services has as a purpose the per-
formance of experimental, develop-
mental, or research work or test and 
evaluation studies involving such work 
and calls for, or can be expected to in-
volve, the design of a Government fa-

cility or of novel structures, machines, 
products, materials, processes, or 
equipment (including construction 
equipment), it shall include a patent 
rights clause selected in accordance 
with the policies and procedures of this 
subpart 27.3. 

(b) A solicitation or contract for con-
struction work or architect-engineer 
services that calls for or can be ex-
pected to involve only standard types of 
construction to be built by previously 
developed equipment, methods, and 
processes shall not include a patent 
rights clause. The term standard types 
of construction means construction in 
which the distinctive features, if any, 
in all likelihood will amount to no 
more than— 

(1) Variations in size, shape, or ca-
pacity of otherwise structurally ortho-
dox and conventionally acting struc-
tures or structural groupings; or 

(2) Purely artistic or esthetic (as dis-
tinguished from functionally signifi-
cant) architectural configurations and 
designs of both structural and non-
structural members or groupings, 
which may or may not be sufficiently 
novel or meritorious to qualify for de-
sign protection under the design patent 
or copyright laws. 

27.304–4 Subcontracts. 
(a) The policies and procedures cov-

ered by this subpart apply to all con-
tracts at any tier. Hence, a contractor 
awarding a subcontract and a subcon-
tractor awarding a lower-tier sub-
contract that has as a purpose the con-
duct of experimental, developmental, 
or research work is required to deter-
mine the appropriate patent rights 
clause to be included that is consistent 
with these policies and procedures. 
Generally, the clause at either 52.227– 
11, 52.227–12, or 52.227–13 is to be used 
and will be so specified in the patent 
rights clause contained in the higher- 
tier contract, but the contracting offi-
cer may direct the use of a particular 
patent rights clause in any lower-tier 
contract in accordance with the poli-
cies and procedures of this subpart. For 
instance, when the clause at 52.227–13 is 
in the prime contract because the work 
is to be performed overseas, any sub-
contract with a nonprofit organization 
would contain the clause at 52.227–11. 
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(b) Whenever a prime contractor or a 
subcontractor considers the inclusion 
of a particular clause in a subcontract 
to be inappropriate or a subcontractor 
refuses to accept the proffered clause, 
the matter shall be resolved by the 
agency contracting officer in consulta-
tion with counsel. 

(c) It is Government policy that con-
tractors shall not use their ability to 
award subcontracts as economic lever-
age to acquire rights for themselves in 
inventions resulting from sub-
contracts. 

27.304–5 Appeals. 

(a) The agency official initially au-
thorized to take any of the following 
actions shall provide the contractor 
with a written statement of the basis 
for the action at the time the action is 
taken, including any relevant facts 
that were relied upon in taking the ac-
tion: 

(1) A refusal to grant an extension to 
the invention disclosure period under 
subparagraph (c)(4) of the clauses at 
52.227–11 and 52.227–12. 

(2) A request for a conveyance of title 
to the Government under 27.302(d)(1)(i) 
through (v). 

(3) A refusal to grant a waiver under 
27.302(g), Preference for U.S. Industry. 

(4) A refusal to approve an assign-
ment under 27.304–1(h)(1). 

(5) A refusal to approve an extension 
of the exclusive license period under 
27.304–1(h)(2). 

(b) Each agency shall establish and 
publish procedures under which any of 
the agency actions listed in paragraph 
(a) above may be appealed to the head 
of the agency or designee. Review at 
this level shall consider both the fac-
tual and legal basis for the action and 
its consistency with the policy and ob-
jectives of 35 U.S.C. 200–206 and this 
subpart. 

(c) Appeals procedures established 
under paragraph (b) of this subsection 
shall include administrative due proc-
ess procedures and standards for fact- 
finding at least comparable to those 
set forth in 37 CFR part 401.6(e)–(g) 
whenever there is a dispute as to the 
factual basis for an agency request for 
a conveyance of title under 27.302(d)(1) 
(i) through (v) including any dispute as 

to whether or not an invention is a sub-
ject invention. 

(d) To the extent that any of the ac-
tions described in paragraph (a) above 
are subject to appeal under the Con-
tract Disputes Act, the procedures 
under that Act will satisfy the require-
ments of paragraphs (b) and (c) above. 

[49 FR 12974, Mar. 30, 1984, as amended at 54 
FR 25068, June 12, 1989 and 55 FR 25525, June 
21, 1990] 

27.305 Administration of patent rights 
clauses. 

27.305–1 Patent rights follow-up. 

(a) It is important that the Govern-
ment and the contractor know and ex-
ercise their rights in inventions con-
ceived or first actually reduced to 
practice in the course of or under Gov-
ernment contracts in order to ensure 
their expeditious availability to the 
public and to enable the Government, 
the contractor, and the public to avoid 
unnecessary payment of royalties and 
to defend themselves against claims 
and suits for patent infringement. To 
attain these ends, contracts having a 
patent rights clause should be so ad-
ministered that— 

(1) Inventions are identified, dis-
closed, and reported as required by the 
contract, and elections are made; 

(2) The rights of the Government in 
such inventions are established; 

(3) Where patent protection is appro-
priate, patent applications are timely 
filed and prosecuted by contractors or 
by the Government; 

(4) The rights of the Government in 
filed patent applications are docu-
mented by formal instruments such as 
licenses or assignments; and 

(5) Expeditious commercial utiliza-
tion of such inventions is achieved. 

(b) If a subject invention is made 
under funding agreements of more than 
one agency, at the request of the con-
tractor or on their own initiative, the 
agencies shall designate one agency as 
responsible for administration of the 
rights of the Government in the inven-
tion. 
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